Mitchell Slough

Challenging Traditional Values

Montana Wildlife Federation (MWF) has been monitoring and researching the many contentious issues that swirl around the status of a side channel of the Bitterroot River known as Mitchell Slough. The importance of the many complex issues and the potential legal  outcomes, each in their own right having huge, precedent setting consequences in Montana, cannot be effectively explored  in a single MWF newspaper article. This article is the first of a two-part series on the Mitchell Slough.  

  The enchanting, resource rich Bitterroot Valley stretches over 100 miles south from Missoula, Montana nearly to Idaho. Carved through lush forests by the Bitterroot River, the southwest Montana valley is nestled between the Bitterroot Mountains to the west and the Sapphire Mountains to the east.  The valley contributes a significant record in the settlement history of Montana. 

  One of this states oldest, continuously inhabited valleys, sometimes called the banana belt of Montana because of its temperate climate, the Bitterroot saw the first documented white men when the Corp of Discovery, Lewis and Clark, came into the valley September 4, 1805. Here they found the thriving Salish (Flathead) Tribe who had inhabited the valley for decades. 

  It was the temperate climate, the richness of its soils, the forested pristine beauty, the Bitterroot River and the wildlife abundance that it sustains that attracted trappers, missionaries and settlers to put down roots in the valley during the first half of the 1800s. 

  For over 100 years the valley has supported fur trading, mining, logging, great apple orchards, few large scale businesses but many small mom and pop ventures. American copper magnate Marcus Daly, once operated a lumber mill employing locals from throughout the valley.  Outdoor recreation, hunting and fishing, wild waterways, wildlands, and wildlife have shaped powerful cultural traditions, have defined the quality of life and helped mold the development of small rural communities. 

  The communities of Florence, Stevensville, Victor, Woodside, Corvallis, Hamilton, Darby and Conner all developed around the environment and a neighborliness, close  local relationships, neighbors supporting neighbors, positive relationships between businesses, landowners and sportsmen. 

  However, today the area grapples with new demographics, new customs and new attitudes fueling new debates. The mystique of the American west and the qualities found in the Bitterroot Valley have attracted new explorers. As population pressures on open space, outdoor recreation opportunities and natural resources have decreased the quality outdoor experiences in other states – more and more people are turning to the landscapes of Montana, and in particular the Bitterroot Valley. The results are increasing conflicts between new and old values - societal stratification.

  The warm, friendly, rural valley, one of the fastest growing areas in Montana, is today wrestling with population growth, county planning, and attitudes that frequently conflict with traditional values and relationships. For many multi-generational Bitterrooters and long-time residents who have helped shape their Norman Rockwell communities, these growing pains are agonizing.

  Retired Ravalli County Justice of the Peace Ed Sperry, of Stevensville interviewed for this article said, “In the military, I was once stationed in rural Alabama – there were the rich and the poor that fought ugly, powerful clashes. When I moved to the Bitterroot as a young man I found none of that. I found a feel-good warmth in the sense of community. Over the past twenty years many locals have tried to hang on to this attitude but things are definitely changing. We now have an eclectic mix of new celebrity and well to do landowners who have discovered our little valley and built 2nd, 3rd and 4th homes or part-time retreats.  We now have another verse in the same old story that I experienced in Alabama and I believe the battle over the Mitchell is a prime example. Some of the new landowners - we are talking big money, I mean huge, unfathomable amounts of money – are unsympathetic to local traditions. Ya know, Hoyt Axton once lived here – he was an exception - he fit in and became part of the community.”

  In 1979, Ken Siebel, consolidated several smaller homesteads along Mitchell Slough into a huge inholding. After selling or negotiating a landownership partnership, he sold seven parcels, creating a 400 acre ranch bordering the Siebel property that is also transected by the slough, to rock-‘n-roll star Huey Lewis in 1988. In the early1990s, San Francisco discount stock broker tycoon Charles Schwab and Anthony Marnell II negotiated a deal with Siebel for landownership on the upper slough. These two properties were eventually split, individually owned by Schwab and Marnell, into what are known today as the Tucker Crossing Ranch and the Double Fork Ranch. Anthony Marnell is a far less recognized name, his company is one of the largest construction companies in Las Vegas, Marnell Corrao Associates, Inc that has built the Mirage, Excalibur, Ceasar’s Palace, Treasure Island and many of the larger gambling - hotel establishments. The part-time 1,400 acre Siebel retreat/ranch today is called the Bitterroot Springs Ranch. 

  It has been said that Montana is becoming a playground and part time home to a constellation of Hollywood stars and celebrity landowners. And this is, for the most part, ok. However, according to Ray Karr, a World War II hero, avid angler, retired Forest Service official and 30-year Bitterroot Valley resident, “This is a mixed blessing. Wealthy newcomers who purchase large tracts of land stave off subdivisions, sometimes they even place conservation easements on their properties. Some even contribute feel-good money to local concerns like school districts. But when they snub their noses to established, traditional local values and try to privatize what has been enjoyed by the public for years through legal manipulation of laws that were set up to protect our rights and our public resources – this is a problem.”

The Slough of Controversy   

  At the heart of this particular local debate is whether Mitchell Slough is a perennial, natural stream or an irrigation ditch that can be owned, privatized and manipulated for personal pleasure.  The ramifications of decisions will ripple far beyond simply settling local communal, neighborly disputes; decisions could determine how the state and county governments across Montana protect and manage our valuable water resources, our fisheries and the public’s right to enjoy these public resources far into the future. 

  Also known as St. Mary’s Branch, or the East Branch of the Bitterroot River, Mitchell Slough is a series of side channels, springs, tributaries and ground seeps. The 10 -11 mile waterway is located east of the main Bitterroot River channel from near Victor, to just south of Stevensville. The slough has been a favorite destination for local fishermen, bobber and fly, for an undetermined amount of time. It is a remarkable fishery that sustains wild, native westslope cutthroat trout, eastern brook trout, rainbow trout, brown trout, mountain whitefish and some locals remember a time when they could catch bull trout or dolly varden.  Fisheries researchers have repeatedly identified the slough as a natural trout hatchery with fish migrating between the river and the slough. More recently the valley and nearby parent main channel of the slough, the Bitterroot River, has become a destination for fly fishermen from around the world and is today the 4th most heavily fished stream in Montana. 

  Third generation, 73 years old, Bitterrooter Floyd Wood, who worked for more than 20 years as a logger, knows the valley, the people and the slough well. “Why my family and I…like a lot of people here, have fished the slough for as long as I can remember; more than 55 years for sure. I recall catching a 5-pound bull trout – once. I also use to watch brown trout spawn in the slough. In my experience the slough had more trout per mile than the river does. It is the best fishery in the Bitterroot and has always been a natural water course. Any claim that the slough is a ditch is ridiculous; there has never been a permit or right of way granted for it as a ditch.”

  Not long after new, large landowners each set up house on lands that are adjacent to or include portions of the Mitchell, “No trespassing” signs and new fences were put in place to lock out the public from accessing the slough. This is when battles began to heat up. The new landowners were carving out and creating their own private wildlife retreats based on the premise that the slough was a ditch and what was once recognized as public, is now theirs. Locals attempting to fish the ditch as they had always done, were met with threats of trespassing lawsuits, harassment in the form of cursing, thrashing the water and the throwing of articles into the water near where the members were trying to fish.  

  Locals contend that the slough is a natural steam, a channel of the Bitterroot River that has been recognized as such in water rights claims as early as the late 1880s. Maps from the Government Land Office as early as 1873, the Bitterroot Soil and Conservation District (1966), the United States Geological Survey (1988 & 1902) and Ravalli County Plat maps all depict the slough as a natural water body, a branch of the Bitterroot River. Additionally, two court cases, one in 1911 and the other in 1928, acknowledge the slough as a natural stream and branch of the Bitterroot. Even a map attached to a Conservation Easement placed upon the Siebel property, by Ken Siebel, in 1981 clearly delineated the slough as a “Spring Creek”. The bigger picture and central to the debate is Article IX, §3 (3) of the Montana Constitution that provides “All surface, underground, flood and atmospheric waters within the boundaries of the state are the property of the state for the use of its people…” In addition, the state owns the bed and banks between the high water mark of every water course within Montana, in public trust, for the benefit of its citizens regardless of social or economic standing, in perpetuity. And, under the Montana Stream Access Law, the public is allowed access to the waters between the high water mark of all water capable of recreational use.

  In 1990, Bitterroot natives, Randy Rose and his brother had had enough. They had fished the slough all their lives through the good neighbor policy of asking permission of previous landowners. The new “No Trespassing” signs on the Lewis property and after several failed attempts to obtain permission from Lewis moved them to take a stand. Randy and his brother tried to fish the slough and were arrested for trespassing. However, they were acquitted of the charge in a valley citizen’s jury trial, when an official of Montana Fish, Wildlife and Parks testified that the public was allowed access to the slough by the Montana Stream Access Act. Within weeks, and apparently trying to make a public statement, a second fence appeared on the Lewis property behind the posted, property line, county right-of-way fence. Rose said, “This wasn’t a matter of civil disobedience, it was simply a matter of making a point and exercising our public rights under the Montana Stream Access Law. Money and big landowners are taking over – privatizing the public’s hunting and fishing. If we want to have any left in the future – people had better speak up – stand up.”

  In 1995, a local sportsman requested a “portage route” so that sportsmen could fish the slough without running into conflict over trespass and with the landowners. The formal petition was filed with the Bitterroot Conservation District, the regulating authority, who under Montana law can approve such a route after negotiations with the landowner. The landowner refused referencing the concept, his logic, that the slough was a private ditch and not a stream, therefore no route should be issued. 
  Then in 1999, Ken Siebel applied to the Department of Natural Resources and Conservation (DNRC) for water rights, a permit to divert water from the slough and the river “to create a private fishery and enhance wildlife habitat on their property” most notably private fish ponds and private artificial wetlands.

  The Conservation District was then asked by the landowners to make an official determination as to whether the slough was a ditch. If it were determined to be a ditch then it would not require a “310 permit” that is mandatory under the state’s Natural Streambed and Land Preservation Act for any alterations or work on the bed or banks of perennially flowing streams. On previous occasions the conservation district had required the 310 permit for work in the slough. The district responded that it would no longer issue “310 permits” for the slough. 
  It was not long thereafter that local discontent with the process, loss of access and anger over the Conservation District decision brought together local citizens and sportsmen. State legislative Representative, sportsman, attorney and local resident Jim Shockley said, “I was flabbergasted with the decision. If it’s a ditch, it’s the only ditch in the world that has more water coming out than going in. I think this is a case of water flowing to money.” 

  Shockley and over 200 residents soon after formed the Bitterroot River Protection Association, Inc. (BRPA). Shockley said in an interview for this article, “The BRPA is a group of everyday people, valley citizens, business owners, a newspaper editor, laborers, retired military, hunters and anglers – people from all walks of life – that have come together to protect public ownership of, access to, and the long-term viability of the Bitterroot River.  The Association has since filed two lawsuits against landowners, the DNRC and the Conservation District aimed at blocking the privatization of our natural resources. u 

  Part two of this story will explore the status and impacts to Montana of lawsuits and court decisions, landowner projects, and involvement by Montana Fish, Wildlife and Parks.

