The Public Trust:

Essential to Montana’s Hunting and Fishing Future

“Above all, we should realize that the effort toward this end is essentially a democratic movement.  It is … in our power … to preserve large tracts of wilderness … and to preserve game … for … all lovers of nature, and to give reasonable opportunities for the exercise of the skill of the hunter, whether he is or is not a man of means.” 




— Theodore Roosevelt, 1893

  We face today in North America a deep but silent crisis in wildlife conservation: the growing commercialization and privatization of wild animals, and the erosion of the Public Trust. The trend toward viewing wildlife as a commodity has grown, cancer-like, and its severity has not been sufficiently recognized or appreciated. At the heart of the crisis lies a determined effort to convert wildlife from a public to a private resource. Such a transfer is devastating to wildlife and undermines a tremendous system of wildlife management and conservation that four generations of Americans worked hard to put into place. 

  Aldo Leopold once said that “To think straight on recreational quality, an historical perspective is essential.” Certainly, knowing our history can help us better understand the critical importance of public ownership of wildlife, and the serious implications of undermining the public trust. 

The King’s Game
  Most legal scholars build the basic foundations of wildlife law on principles found in early Roman law. A basic Roman idea was that wild animals by their very nature do not have owners. Another Roman concept was that wildlife could belong to the person who could kill or capture them. Thus, through the process of taking, wildlife could become the possession of an individual as a matter of personal right. Personal rights, however, always have been dependent upon whatever form of government people either endured or enjoyed. 

  From around 410 A.D through Norman times, the English government was a succession of kings. The king’s interest in wildlife, land, and individual rights was intense and usually selfish. As a rule, kings kept the good stuff for themselves. For the most part, all property in wildlife belonged to the King. The king designated others who could avail themselves of the privilege; those others were the nobility and the clergy. But it was the king, as the sovereign, who maintained control over the wild animals, and it was the king who gave others permission to hunt them. Some kings addressed the taking of their game without permission rather harshly, ranging from mutilation to death. One historian noted the following as an example of a penalty: “Whoever shall kill a stag, a wild boar, or even a hare shall have his eyes torn out.” 

  The revolt of English barons in 1215 led to the signing of the Magna Carta, a document that confirmed the feudal rights of barons—securing for themselves the concession that they possessed rights by virtue of their existence, and that these rights were independent of the king’s will. Five centuries later, American revolutionaries would cite the Magna Carta as the source of their own natural rights necessary for the building of a new nation. Still, long after the Magna Carta was signed, wildlife in Europe continued to be seen as property of the elite. In 1389, during the reign of Richard II, it was decreed that the pursuit of game was restricted to those qualified by the ownership of land. The decree denied any person without a proper landholding the right to even possess dogs or equipment used in taking game. Class warfare persisted for centuries. The poaching of game was rampant, and walls around royal hunting grounds were often breached. Gamekeepers in the employ of the privileged were empowered to seize dogs, guns, and hunting equipment and to search suspect’s homes. If an offender happened to be killed in the process of protecting the royals’ game, the gamekeeper was immune from prosecution. 

  At the time of the American Revolution, legally authorized hunters in England constituted less than one half of one percent of the population, and poaching was the major rural crime. While this class feud between people of privilege and people of common means went on, six species of large mammals on the British Isles slipped into the black nothingness of extinction: the reindeer, brown bear, beaver, wild boar, wolf and aurochs. Game management was (and still is in much of Europe) nothing more than animal husbandry, designed to produce something to shoot at. 

Origins of the Public Trust

  The notion of the “public commons,” or doctrine of public trust, was codified as far back as 528 AD by Roman Emperor Justinian who declared: “By the law of nature these things are common to all mankind, the air, running water, the sea and consequently the shores of the sea.”  

  When Europeans first gained a tenuous foothold in North America, they found a Continent rich in fish and game that had sustained Native Americans for more than 10,000 years. To these early Colonists, hunting, fishing and gathering natural foods became routine, and they felt strongly that they had the natural right to do so. After William Penn arrived in what is now Pennsylvania in 1682, he included the following in his Charter for the Commonwealth: the “liberty to fowl and hunt upon the lands they hold, and all other levels therein not enclosed and to fish in all waters in the said land”. 

  When the people of the United States declared their independence, we were a people with a burning belief in a concept articulated by English philosopher John Locke.  The idea was simple enough; perhaps all men were created free and equal before God and each other.  In 1776 it was a radical thought.  It took a Declaration of Independence, a Revolutionary War, a United States Constitution and a Bill of Rights to validate the idea and launch the American dream. 

  When the American colonists liberated us from the control of the king of England they were focused on liberty, individual freedoms, and creating a system where free people governed themselves.  The issues of water, fish and wildlife were not mentioned in our Declaration of Independence, Constitution, or Bill of Rights.  The legal void was filled by a series of court decisions.

  The critical first argument entailed a New Jersey oysterman engaged in a dispute with a landowner about access to water and oysters in the ‘New World.’  The landowner, Mr. Waddell, sought to prevent an oysterman named Merritt Martin from gathering in the tidal marshes of the New Jersey coast. Waddell traced the title to his property back to a land grant the king of England made to his brother James, the Duke of York.  This had been done when we were still colonies and part of the British Empire. The grant, in the language of those times, included the “…fishings, hawkings, huntings and fowlings.” The question was whether or not these royal perks survived the American Revolution as privileges of private property ownership. In Martin v. Waddell, the Court was faced with deciding whether or not the custom of gathering from the American commons would be sustained. The highest court of our emerging nation ruled: “When the revolution took place, the people of each state became themselves sovereign; and in that character, held the absolute right to all their navigable waters, and the soil under them; for their own common use, subject only to the rights since surrendered by the constitution to the general government.”

  “When the people of New Jersey took possession of the reins of government, and took into their own hands the powers of sovereignty, the prerogative and regalities which before belonged either to the crown or the parliament, became immediately and rightfully vested in the state.” 

  In a later case, involving illegal game animals being taken across state lines, the U. S. Supreme Court got wonderfully more specific.  The case was Geer v. Connecticut (1896) and the court’s ruling included the following language:

  “… the development of free institutions has led to the recognition of the fact that the power or control lodged in the State, resulting from the common ownership, is to be exercised, like all other powers of government, as a trust for the benefit of all people, and not as a prerogative for the advantage of the government, as distinct from the people, or for the benefit of private individuals as distinguished from the public.” 

  These court cases laid down legal precedent for the idea that fish and wildlife cannot be owned as private property, but are held in trust by the government for the benefit of all the people. 

Wildlife Restored

  Of course, an unregulated public commons can lead to tragedy, as was the case in the early part of our Nation’s history when many species of wildlife were harvested to extinction, or close to the brink of extinction. The great herds of elk, pronghorn, deer and other wildlife we take so much for granted today are wildlife restored. Not only have big game species been restored, so have predators, fish, waterfowl, raptors, upland birds, shore birds and songbirds. Wildlife is here today not just by the grace of God, but by management, by laws, by the courage, sacrifice and sweat of citizens concerned about wildlife. In an epic battle stretching over 60 years, a small core of North Americans-including U.S. President Theodore Roosevelt and Canadian Prime Minister Sir Wilfred Laurier-placed, effective controls over the exploitation of public resources. The checks and balances they created became perhaps the most successful system of wildlife conservation ever-a phoenix risen from the ashes of America’s decimated wildlife. 

  That in itself is a tremendous achievement. However, North Americans did much more. They created a system that makes wildlife an exemplary public resource from which the private sector generates great wealth and employment. They instituted a transparent system of wildlife conservation, open to input by all, with wildlife managers accountable to the legislatures and subject to annual reviews. They fostered public concern for wildlife, as expressed in the hundreds of private conservation organizations that fund wildlife research, habitat protection and enhancement, and serve as watchdogs on government agencies. They invented a profession of wildlife management, which includes peer-reviewed research, symposiums, professional societies and journals. They taxed themselves on behalf of wildlife. They generated a large, well-reasoned system of protected places where all wildlife-hunted and nonhunted - may thrive, helping to preserve wildlife diversity. They instituted a low-cost, yet effective and humane, form of wildlife law enforcement based largely on self-policing. And they helped establish international treaties to conserve wildlife. 

  This is our legacy. Here is a marvelous example of the creative power of the common people, who for decades have paid for environmental protection—often scarcely giving it a thought. The colossal success of this unique system of wildlife management is based on five primary policies:

1) Wildlife is owned in law and in fact by the public, with the private ownership of wildlife severely restricted; 

2) Most markets in dead wildlife have been abolished, removing an enormous incentive to turn illegally killed wildlife into cash in hidden markets; 

3) Wildlife surplus is allocated by law, not by the pocket book, social status or land ownership; 

4) Wildlife can only be killed for cause, such as for food, fur or the protection of life and property by those carrying licenses; and, 

5) Wildlife is managed using the best available information, based on sound, scientific knowledge and research, with input from the public.

  The allocation of surplus wildlife by law is a complementary policy of public ownership-making every citizen a shareholder in wildlife, generating a sense of proprietorship in those who cherish what they view as their wildlife. In other words: wildlife is managed for the good of the public-and for the good of wildlife. It is a controlled and sustainable management of the public commons. Public ownership and stewardship form the cornerstone of wildlife management in North America and make the system elementally different from others.

  Unfortunately, there were some exceptions to the model, and some places such as Texas took a different approach. 

Texas vs Pennsylvania

  In Pennsylvania, in 1895, a uniquely American idea came to life: to charge people a small fee for the privilege of hunting public wildlife, and use the proceeds to purchase and enhance public lands to ensure the perpetuation of wildlife and public hunting. In 1913, Pennsylvania created its first hunting license, which sold for $1, and began building a fund for conservation. Six years later, Governor William C. Sproul signed a law authorizing the commission to buy land for “game preserve purposes, “creating the state game lands system. The people of Pennsylvania also worked some noble words into their state constitution: 

  “The people have a right to clean air, pure water, and to the preservation of the natural, scenic, historic and aesthetic values of the environment. Pennsylvania’s public natural resources are the common property of all the people, including generations yet to come. As trustee of these resources the Commonwealth shall conserve and maintain them for the benefit of all people.” 

  Texas, as we know, took an altogether different approach, adopting a more European system replete with high fences, exotic species, artificial manipulation of game and canned killing passed off as hunting. In the early 1900s, wildlife professionals debated the pros and cons of what was then known as the “Pennsylvania system” vs. the “Texas system.” 

  Fortunately, most states adopted the Pennsylvania system. In a 1919 paper called “Wild Lifers vs. Game Farmers,” prepared for the American Game Protective Association (forerunner to the Wildlife Management Institute), Aldo Leopold defined Game Farmers as those who would “commercialize” and “artificially” propagate game animals. “It means that the well-to-do will raise their own game, while the farmers will breed game and sell their shooting to the highest bidder,” he warned. “. . . The general spread of Game Farming would soon result in the general spread of commercialized shooting privileges, and the poor man would be left with a few navigable rivers, and the freedom of the seas for his hunting.”  

Erosion of Wildlife Policy

  Hanging price tags on wild animals and enabling private individuals to profit from them – particularly in the forms of game ranching and private “hunting” preserves – is eroding the very policies that have made wildlife conservation such a success in North America.   For game ranching and private hunting clubs to become viable business enterprises, wildlife and opportunities to pursue wildlife must be sold to the highest bidder; markets in dead wildlife need to be resurrected so that venison and other products from dead wildlife can be sold as widely as possible; wildlife must be owned privately; wildlife can be used for any purpose; and private wildlife management need not be based on science and the public good. Fenced hunting preserves, other businesses that provide “canned” trophy hunting opportunities, and even some privately-leased hunting clubs follow market demands and manage wildlife accordingly in order to be profitable.

  The deterioration of our unique, democratic system of wildlife management poses many dangers, including increased poaching, genetic manipulation and hybridization, disease, predator eradication, loss of biodiversity, and wildlife management (or animal husbandry) based on economic markets rather than ecology. Private wildlife also has serious impacts to our economy, our hunting heritage and our personal freedoms. 

  Treating elk, deer, pronghorn and other wildlife as private property can lead to genetic manipulation of animals to produce larger antlers or better meat, as well as the introduction of exotic species-all of which can threaten the genetic integrity of our wildlife. In Europe, escaped feral sika deer have hybridized so extensively with red deer that the red deer may already be lost as a species. Late in 1988, an Alberta game rancher was caught illegally trying to ship large antlered elk (which he claimed were hybrids and a new form of elk) to a hunting ranch in Montana. Many private hunting clubs in the South are genetically manipulating and breeding selected animals in an attempt to create large-antlered “super deer.” Commercializing wildlife also often results in the elimination of other wild animals that could threaten profits-such as lions, bears, eagles, and coyotes. People managing ranches where customers pay to hunt a few select species also frequently lean toward artificial feeding, the introduction of non-native species, genetic manipulation of wildlife, and habitat manipulation without consideration for the ecological integrity of the land. 

  In addition, commercial hunting operations threaten the very heart of North American wildlife conservation. Market-driven hunting operations discriminate against people with modest incomes. Yet the essence of the North American system is based on broad public participation in an annual wildlife harvest.

  Certainly it’s important for private landowners who care about wildlife to receive some meaningful financial return for supporting that wildlife on their lands. The public should not get a free ride on private lands that help sustain public wildlife. However, such compensations should not jeopardize the public ownership of wildlife, scientific-based wildlife management or hunting opportunities for the general public. Pay-to hunt businesses offer a very appealing product to people who can afford to pay the price. But market-driven hunting operations effectively alienate most American hunters from hunting “their” wildlife. They also change the nature and perception of hunting from an act of securing food from the land to a frivolous pastime of the affluent, and take us closer to a European model of animal husbandry.

Defending the Public Trust

  Sadly, the commercialization and privatization of our public wildlife is spreading throughout the United States, often with the endorsement and support of hunters. Even in Pennsylvania, a leader in our Nation’s unique system of wildlife management, the “Texas” system is gaining a foothold. Private hunting and fishing clubs are growing more prevalent, and private landowners are profiting from the public’s wildlife with no tangible benefits to the general public. In her article “Embryo, not Fossil: Breathing Life into the Public Trust in Wildlife,” written for the Land and Water Review, Susan Horner says the Public Trust Doctrine has been “watered down” by Pennsylvania’s courts. “At best, the doctrine in Pennsylvania is lack-luster, at worst, it is ignored,” she writes. 

  In the past several years, we’ve seen a number of similar attempts to commercialize and privatize Montana’s public wildlife, including game farming, set-aside licenses for outfitters, attempts to create transferable licenses for landowners, and landowners who would block public access to public lands. Thanks to the Montana Wildlife Federation, our affiliate clubs, and members throughout Montana, we have successfully fended off many of these backdoor attempts to steal our public wildlife and erode our democratic traditions of fair and equitable access for all.  We have made it clear that we prefer the “Pennsylvania” system over the “Texas” system and that we will not let a handful of legislators, landowners, outfitters, businessmen and others water down or ignore our laws. We must remain ever vigilant in defending the Public Trust—our hunting and angling heritage depends on it. 

  The Montana Wildlife Federation believes that Montana should remain a place where public hunting and angling opportunities are equally available to all people, not dictated by privilege, conflicting ideology or commercial interests; where legal hunting and fishing are the only legitimate methods of converting publicly held wildlife to private ownership; where the privatization and/or commercialization of public wildlife is prohibited; and where the Public Trust Doctrine is publicly recognized as the fundamental law of the land. The preservation of our wildlife resource in the public trust, accessible to all people, available to future generations and secure within a landscape of sustainable habitat, will result in the preservation of our American hunting and angling tradition so vital to the culture and quality of life in Montana. u
  An avid hunter and angler, David Stalling is President of MWF and works for Trout Unlimited. He lives in Missoula. Jim Posewitz founded Orion-The Hunter’s Institute in 1993 after a 32-year career as a biologist with the Montana Department of Fish, Wildlife & Parks. He is the author of Beyond Fair Chase, Inherit the Hunt, and Rifle in Hand. Professor emeritus of environmental sciences and biology at the University of Calgary, Valerius Geist is an internationally renowned authority on elk, deer and other wildlife. He has been studying and writing about the impacts of wildlife commercialization for more than 30 years.
