Outdoor Notes

Congressional Boost To FWP Programs

  New federal funds amounting to nearly $1.1 million will flow into Montana as its 2004 share of State Wildlife Grants (SWG), a national program aimed at funding state fish and wildlife efforts to manage species in the greatest need of conservation.

  “We’re grateful for the efforts of our Congressional delegation and our many supporters in securing this important fish and wildlife funding during these difficult budget times,” said FWP Director Jeff Hagener. “It’s much cheaper, and our chances of success are much better, if we work now to prevent fish and wildlife from becoming endangered than it is to bring a species back from the brink of extinction. This funding will help us meet those types of fish and wildlife conservation needs.”

  Like most states, FWP has been funded chiefly through sportsmen and sportswomen dollars with hunting and fishing license sales providing a match for federal excise taxes on gear.  SWG similarly requires match to further stretch federal dollars. Hagener said the future of the program depends on Montanans coming together to help provide the needed matching funds for species not typically managed by the states.

  FWP is collaborating with other agencies and private groups to complete a comprehensive fish and wildlife plan to direct future SWG funding, and to identify possible sources of matching funds.

  In Montana, SWG-funded programs include prairie fish surveys, native Arctic grayling and cutthroat trout restoration; loon research, wolf and grizzly bear recovery and management planning; inventories of small mammals and reptiles in and near sagebrush habitats, and more.

Former Montana Legislator - Game Farm Operator Files Lawsuit 

  Cascade, Montana game farmer and former Republican state senator Ken Mesaros, filed a lawsuit against the State of Montana just days before a 3-year statute of limitations ran out on claims for damage to property or a “takings” claim as a result of the passage of the citizens Initiative 143. Passed November 7, 2000, I-143 prohibits “fee-hunting” or “canned-hunts” of elk, deer or other captive game. Mesaros claims that he should be compensated by the State of Montana for his loss of business due to this ban. The Mesaros lawsuit, filed October 21, 2003 is basically a place-holder for litigation and gets his complaint on the books before the limitation expires. 

  In six other lawsuits filed by game farmers that have been adjudicated, the claims have been dismissed; three cases basically noting that while the Constitution protects the right to own property, it does not create a right to run a business free of regulation, the State has the power to regulate commercial activities, and that I-143 is constitutional.

  In a statement to the Great Falls Tribune, former senator Mesaros said, “My position is, give us our business back or get out your checkbook.” 

  Under the laws approved by voters in 2000, game farms are not prohibited from continuing to sell animals, sell the meat, broker animals for breeding, sell by-products such as antlers, sell photography and viewing opportunities, or use their ranch property  for other monetary gains. The national meat and antler-aphrodisiac market from captive game raised in fenced enclosures has collapsed due to, among other reasons, the discovery of chronic wasting disease (CWD) in many game farm raised animals. Since the discovery of CWD and research documenting that large numbers of game farm animals are being shipped around the country without knowing if they carry the wildlife killing disease and that this may be fueling increasing confirmations of CWD in wild, free roaming elk and deer, many states are enforcing new regulations on game farming. 

  With the passage of I-143, ethical hunters, conservationists and the citizens of Montana said we want more restrictive regulation of game farms, including a prohibition, a regulation against the distasteful act of shooting commercial wildlife in fenced enclosures for a fee. The Mesaros lawsuit is basically claiming that this regulation, legal activities, have adversely affected their business and they want Montana voters and taxpayers to pay for it. 

Judge Grants Motion to Dismiss Game Farm Lawsuit 

  Unites States District Judge, Sam E. Haddon has granted a “Motion to Dismiss” all claims in a lawsuit filed by Flathead Valley game farmer Robert Spoklie, and Sheridan County game farmer Kim Kafka that asserted:  “seven separate claims for relief, six of which attack I-143 on particularized constitutional grounds”.

  Spoklie and Kafka filed the lawsuit against the State of Montana, Montana Fish, Wildlife and Parks, and Jeff Hagener, director of FWP.  The State of Montana, FWP, Hagener and MWF had asked the courts to dismiss all claims.  

  Sarah McMillan, one of the attorneys representing Montana Wildlife Federation as intervenors in the case on the side of the State of Montana and FWP, confirmed what Judge Haddon ruled, “A (game farm) license is a privilege, not a vested right.”  It can be taken away or modified. With the privilege of receiving a license to operate come specific regulations. Initiative 143 put in place legitimate regulations.

  In his ruling, Judge Haddon said, “the record supports a rational basis for passage of I-143 in furtherance of legitimate state interests. Plaintiffs cannot be said to have an absolute or unfettered right to operate an alternative livestock ranch (game farm) as they see fit”. He also countered the claims that 1-143 constitutes a burden on game farms ability for interstate commerce by saying, “I-143 advances legitimate state interests in protecting Montana wildlife and this does not violate the commerce clause”.

  As far as the “takings” claim, Haddon declared the “premise unsound”. “Compensation is only required if an owner is deprived of all beneficial or productive use options”. In this case, I-143 does not prohibit the owners of the game farms from raising game farm animals that may be sold nor does it restrict their ability to use the ranch for other farm or agricultural operations, raising chickens or whatever. 

  The Spoklie-Kafka case is only one of a list of claims by game farmers searching for bail out compensations from the citizens of Montana for a failing business. The case has been appealed to the 9th Circuit Court.

Early Hunting Season CWD Test Results

   Early results from the first 457 samples of the 1,055 wild deer and elk submitted for chronic wasting disease (CWD) testing this hunting season show that none of the animals were infected by the fatal ailment, according to Montana Fish, Wildlife and Parks (FWP).

  The tissue-samples from deer and elk harvested by hunters this season, or collected by FWP, were sent to Colorado State University in Fort Collins, Colo. for analysis. While the early testing indicates Montana’s wild deer and elk herds are in good health, Neil Anderson, FWP lab biologist, said the agency will continue its intensive testing through the fall hunting season. He said the agency hopes to collect tissue samples from 2,000 more deer and elk this year, with sample collection focusing on high-risk areas along Montana’s northeastern, eastern and southeastern borders. CWD has turned up in wild deer in the bordering states or provinces of South Dakota, Wyoming and Saskatchewan. 

  FWP has tested more than 2,900 wild deer and elk for CWD since 1996, most intensively in high-risk areas along Montana borders with states that have confirmed an animal or animals infected with CWD. 

CWD Spreads In Wyoming

  Four hunter harvested wild mule deer have tested positive for chronic wasting disease (CWD) in a new area of Wyoming, Carbon County. The four deer were among 3,893 animals tested by the State Veterinary Laboratory for the Wyoming Game and Fish Department. Another deer was confirmed positive in the Big Horn Basin in northern Wyoming not far from Yellowstone National Park. The department believes this is an indication that CWD is slowly spreading into areas adjacent to regions that have previously confirmed the presence of CWD.

  Hunter harvested animal samples taken in already known CWD infected areas have also confirmed 99 other wild deer with CWD. More than 2,000 samples from the hunting season remain to be tested.  

Montana Hunter Shoots Escaped Saskatchewan Game Farm Elk

  A bull elk, with ear tags, that was harvested by a Montana hunter has been confirmed as an animal belonging to a Climax, Saskatchewan game farm. The animal, harvested in the Rock Creek drainage near Hinsdale, Montana, had escaped the Canadian game farm in September after a wild bull had been fighting with a captive bull through the farm fence and damaged the enclosure enough to allow the entire captive herd to escape. The entire herd had been recaptured except for the one bull that roamed into Montana. The game farmer had not reported the escape, but the harvest and identification of the wayward animal in Montana has prodded a full investigation with potential charges.

  FWP is paying particular attention to this “targeted surveillance” Saskatchewan - Montana border area in FWP Region 6, by collecting hunter harvested elk and deer heads for CWD testing. FWP wildlife officials hope to detect CWD in its infancy if it moves over the border and then initiate a program to inhibit and prevent its spreading. 

Public Access, “Open Fields” Legislation Introduced in Senate

  November 7, 2003 - Simultaneously, Senators Kent Conrad (D-ND) and Pat Roberts (R-KS) introduced S.1840 in the Senate while Rep. Tom Osborne and Earl Poveroy (D-ND) introduced H.R.3482 the “Voluntary Public Access and Habitat Incentive Program of 2003” to the House. Known as the “open fields” legislative bills, the nearly identical bills would amend the Food Security Act of 1985 to provide financial incentives of $50 million annually between 2004 through 2007 for private landowners that voluntarily allow public access by sportswomen, sportsmen and wildlife related recreationists. The programs would fall under the authority of the USDA, Secretary of Agriculture, who would direct funds toward expanding incentive-based state administered programs such as the Montana Block Management Program managed by FWP. 

  The Congressmen say the bills are three for one bills that increase outdoor opportunities for hunters, will attract more visitors to our rural communities boosting rural economies, and provides family farmers with extra income.

  Increasingly, hunters, anglers and wildlife related recreationists in Montana are being locked out of some private lands that instead, for various reasons, are shifting to commercial and fee based hunting and fishing operations. Many of these same closed private lands are also gateway access routes to millions of acres of public lands. The result is that more and more everyday hunters and anglers are being shut out of their opportunity to enjoy and pursue public wildlife. The average American sportsperson cannot afford high lease, access or outfitting fees. Many have chosen to shift over to public lands which is creating greater pressure on those resources; others have quite taking their children afield or quite hunting altogether. Gradually, our public hunting traditions are increasingly becoming available to a privileged few and wildlife becomes the commodity. The affect of this shift is dismantling traditional, positive relationships between sportsmen and landowners that have resulted in the restoration of wildlife over the past 100 years.  Additionally, the trend causes state wildlife management agencies to experience difficulties with game animal management objectives, harvest quotas, and game damage to private crops. 

  Several studies over the past five years have documented major reasons for the decline of hunting in America and the most significant issues impacting game management and hunters. One of the greatest threats to the future of hunting and management programs has been identified as a lack of public access.  

  This bill does not solve all the related problems but can go a long way in rebuilding traditional relationships and opening up some private land for all wildlife enthusiasts. H.R. 3482 gained one cosponsor while S. 1840 has fourteen cosponsors. The Theodore Roosevelt Conservation Partnership, Wildlife Management Institute, Izaak Walton League of America, International Association of Fish and Wildlife Agencies and more than twenty sportsmen’s organizations are supporting the legislation. 

  After being read to congressional members, the bills have now been referred to the respective Committees on Agriculture. MWF is communicating with congressional delegates and will keep our members updated. 

MWF Sponsors Public Radio Program on the Future of Hunting in Montana

  October 23, 2003 - MWF sponsored the first live public radio forum that addressed, ‘The Future of Hunting in Montana’. The program was broadcast live on the Yellowstone Public Radio before a live audience that was given the opportunity to ask questions and raise issues. The program was also taped so that it could be rebroadcast at a later date on Montana Public Radio.  

  Moderated by Brian Kahn, a former California fish and game commissioner and current president and executive director of the non-profit Artemis Wildlife Foundation, four panelists examined the issues related to public access to public lands and public wildlife and the increasing privatization of public wildlife.  Representing the Montana Outfitters and Guides Association - Jean Johnson, a former FWP Commissioner - Stan Meyer, a landowner/rancher - Nina Baucus and a public sportsman and MWF member -Bill Orsello first responded to a few of the following moderator statements: Unlike the European tradition of ‘The Kings Game’ and hunting as a pastime for the land gentry, America has a rich cultural heritage based on publicly owned wildlife, public lands and public hunting, private-public partnerships in conservation and good neighbor access to hunt on private land. Over the past several decades, that heritage has come into question. Financially strapped ranchers and farmers have found a cash crop in wildlife, and more and more are selling exclusive access to the public’s game. They also often absorb serious costs by playing host to herds of deer, elk and antelope.

  Outfitters lease 7 million acres of private land to provide high quality hunting to those that can afford to come from all over the world to hunt in Montana. On these lands, the traditional hunting opportunity to everyday Montana public hunters is a thing of the past. And millions of acres of public land lie behind private ranches making them inaccessible to the public. 

  After over an hour of debate, the live public audience was allowed to ask questions of the panelists, followed by radio-call-in audience questions. The live program lasting two-hours, has been edited down to one-hour. Both programs are available on cassette by contacting MWF and asking for the ‘The Future of Hunting in Montana’;1-hour version ($10), and 2-hour version ($15). 
  The program explores the loss of public hunting opportunities on public and private lands, landowner/sportsmen relations, wildlife privatization, related game management problems, potential solutions to the related problems and the future of hunting in Montana. 

Old Subdivision Laws Stirring New Controversy

  The development of a new subdivision within the shadow of the spectacular Beartooth Mountains in the Clarks Fork Valley east of Red Lodge and the upgrading of a primitive two-track route through 15,000 acres of BLM lands, is sparking a huge controversy between developers, sportsmen and sportswomen and the Crow tribe. 

  Old laws governing the development of subdivisions prior to 1993 applied only to developments of 20-acre parcels or smaller. In 1993 this changed to include lots under 160-acres. However, lands divided prior to the new laws are today, exempt from current regulations and considered grandfathered subdivisions with few restrictions.

  Like many Montana large ranch holdings anticipating future development in the late 70s, 80s and early 90s, the Beartooth Valley Ranch, previously known as the Grove Creek Ranch, near Belfry, MT, had their properties surveyed and plotted. Once one of the largest ranches in Carbon County with over 10,000-acres, more than 8,500 acres of the ranch was surveyed for 426 20-acre tracts. The ranch is spread over an area of more than 25,000 acres, intermingled with more than 1,300 acres of state land, and 15,291 acres of federal - BLM lands. A two-track, primitive dirt road is currently the only access route to 42 percent of the tracts.   

  Corporate owners of the ranch have applied to the BLM for permission to construct a formal two-lane gravel road and for a perpetual right of way that could be transferred to new property owners of the subdivision. The BLM is preparing an environmental assessment (EA), the minimum required for the road construction. 

  One of the problems is that the sage brush flatlands area and interfacing timbered foothills, National Forest lands, supports a diversity of wildlife. Nesting sage grouse, other upland game birds, moose, black bear, waterfowl, mountain lion, birds of prey, elk, deer, antelope and more - all thrive in this area.  For antelope and deer, it is critical winter range. Wildlife biologists and range specialists have stated that the development of trophy homes, getaway cabins and a maintained medium speed road will fragment the habitat and consequently have severe impacts on wildlife. 

  Historically over 23,000 acres in the area has been managed for more than a decade by FWP as public hunting areas through the block management program. Even before block management, the area has been popular with hunters that have been allowed access. The habitat fragmentation and construction of homes could mean the end to most public hunting opportunities in the area. The development will probably also affect public access by hikers and wildlife enthusiast to the National Forest that borders many of the most attractive lots. 

  The problems do not end here. The Crow Tribe considers these lands sacred. Tepee rings and rock cairns are scattered throughout the area where developers want to construct the new road and on many lots identified for home construction. This area has been a gathering place for Northern Plains tribes for hundreds of years.Crow Tribe representatives have said they will be asking BLM to complete a full environmental impact statement (EIS) before approving a rights-of-way road. 

  MWF affiliate, Red Lodge Rod and Gun Club (RLRGC), is spearheading outreach to sportsmen and sportswomen. For more information you can contact RLRGC, Jon Metcalf, President, Box 483, Red Lodge, MT. 59068. u
