Mitchell Slough

Challenging Traditional Values - Part II

Montana Wildlife Federation (MWF) has been monitoring and researching the many contentious issues that swirl around the status of a side channel of the Bitterroot River known as Mitchell Slough. The importance of the many complex issues and the potential legal outcomes, each in their own right having huge, precedent setting consequences in Montana, cannot be effectively explored  in a single MWF newspaper article. This article is the second of a two-part series on the Mitchell Slough.  
  The roots of tradition run deep in the Bitterroot Valley. Traditions in the valley have evolved from values that in-turn define the quality of life, culture and laws established to preserve its natural qualities, landscapes and waterways. However, as we summarized in Part 1 of this story, many of these traditions, values and laws today face challenges by a few new landowners with new attitudes. The communities built along the banks of the Bitterroot River and the management of public resources within the Bitterroot Valley are in transition. This trend is not unique to the Bitterroot Valley, other areas of Montana – the Big Hole, Paradise Valley south of Livingston, the Flathead Valley and others – are all grappling with similar issues but the significance of legal decisions yet to be ruled upon by the courts concerning a side-channel of the Bitterroot River known as Mitchell Slough, could ripple across Montana. The Bitterroot River is not the only river with side channels/sloughs upon which new private landowners may try to assert a possessory interest. These legal decisions go far beyond simply settling local community disputes, they could reverberate across Montana and determine how the state and county governments protect and manage our invaluable water resources, our fisheries and the public’s right to enjoy these public resources into the future. 

  Sickened by activities to privatize Mitchell Slough, and increasing threats to the health and public use of the Bitterroot River, 200 local citizens came together to form the Bitterroot River Protective Association (BRPA). The Association is far from an extremist environmental organization or group of obstructionists but a diverse, balanced mix of local citizens, ranching and blue-collar retirees, business owners, laborers and a few agency retirees that sponsor scientific research and monitoring of water quality, promote enforcement of federal and state laws, and have developed youth education programs that explore the natural values of the Bitterroot watershed. The group is also the lead group working to ensure public recreation opportunities and public management of Mitchell Slough. 

  In short, there are two technical/legal issues in the debate over Mitchell Slough that the BRPA is pursuing; the State’s duties pursuant to the Public Trust Doctrine - the management of public resources, fish and wildlife for the benefit of the public; and public access to streams under the Montana Stream Access Law. The two issues have led the Association to file legal challenges over decisions made by the Bitterroot Conservation District (BCD) and the Department of Natural Resources and Conservation (DNRC). The lawsuit filed against the DNRC also names Ken Seibel in its complaint. 

Bitterroot Conservation District (BCD) Decisions

  In 1999, the BCD sent a letter to a local landowner who was requesting a 310 permit to complete work in Mitchell Slough. A 310 permit is required under the Montana Natural Streambed and Land Protection Act of 1975 for any work on the beds or banks of “natural streams”. The letter informed him that the BCD, without public process, had chosen to no longer issue permits in the Slough because “it has a headgate and flows with diverted water”. The installation of the headgate, an adjustable barrier to control the flow of water, occurred sometime in the 1930s. Stevensville locals interviewed for this article said the date and reason for the installation is a little vague but most believe the headgate and some channeling was only done to increase the existing flow through the Slough by diverting water from the Bitterroot River for the purpose of increasing the available water for area irrigation. Under Montana law the installation of a headgate, dam, rip-rap or other efforts to channelize or control a body of water does not change the status of a natural water body to a ditch. The District had been requiring 310 permits since the Streambed Act was instituted, in essence recognizing the Slough as a natural waterway for nearly 25 years. This begs the question – why the change?

  It was well known that an application had been submitted to the Department of Natural Resources and Conservation (DNRC) by Ken and Judy Siebel to divert water from the slough and the river “to create a private fishery and enhance wildlife habitat on their property”. Basically, Siebel wanted to dig diversion channels from the Slough so that water would fill gravel pits and areas being excavated to create ponds. He also hoped to plant trout establishing private trout ponds and create private waterfowl ponds for the enjoyment of he and his friends. If 310 permits were no longer required and the Slough declared a ditch – there would be far fewer restrictions on water withdrawal or construction along the Slough.

  BRPA filed a lawsuit trying to stop the Conservation District from engaging in the process to delist Mitchell Slough under the Streambed Act. That case was decided in favor of the Conservation District. It was appealed and the Montana Supreme Court ruled that while the District could continue with a determination process, any decision by the District concerning 310 permits would not answer the question of fishing access, which is controlled by the Montana Stream Access Law.

  Not long after this ruling and with no action on the question of public access in the ruling, BRPA members, retired Ravalli County Justice of the Peace Ed Sperry, along with a legislator, a retired forester and other locals staged a ‘Fish In’ at the Slough to demonstrate their public rights under the Access Law. Judge Sperry doesn’t even fish anymore, however he wanted to show not civil disobedience but that the rights of everyday citizens were being run-over. Anglers entered Slough waters under the Huey Lewis double fences and No Trespassing signs intended to keep the public out (photo above). Montana Fish Wildlife and Parks (FWP) officials stood nearby after checking the fishing licenses of all the anglers. Huey Lewis, through an intermediary, threatened the fishermen with “civil trespassing charges” if they entered the Slough through his property. No charges were filed, nor any arrests made. 

 At about the same time, the BCD issued a formal declaratory ruling abandoning 310 permits and declared that the Slough is “not a natural perennial flowing stream”. This District ruling came despite documentation, mentioned in Part 1 of this story, recognizing the Slough as a natural waterway as far back as 1873. 

  Again, the citizens Association rallied. In November 2003, the BRPA filed a lawsuit against the District decision seeking judicial review of the decision and its process. They claimed that the District’s decision was arbitrary and capricious, that the public’s right to due process was violated in the proceedings and that the decision represents “an abdication of the State’s duties pursuant to the Public Trust Doctrine”. The State’s fiduciary responsibility toward fish, wildlife, waterways and public lands is grounded in the public trust doctrine which states that “all waters within the boundaries of the state are the property of the state for the use of its people...”  BRPA claims that a substantial portion of what is called Mitchell Slough is the east branch of the Bitterroot River, or the right fork of the St. Mary’s Fork of the Bitterroot River, as surveyed on the earliest maps of the General Land Office. Therefore, their assertion is that the Slough should be managed by the state in the public trust and should require 310 permitting as a natural stream. 

  BRPA also formally requested the Conservation District establish an official “Portage Route”, whereby the public could enter the slough without violating trespass law. The District passed that request onto the Ravalli County Commission, as law allows. The Commissioners visited the site and consulted with FWP and the landowners in an effort to make the Portage Route determination. 

  It didn’t take long for landowners Lewis, Siebel, Schwab and Marnell to respond by intervening in the November lawsuit of BRPA vs. the Conservation District. Furthermore, responding to the portage request, they added the County Commissioners as an involuntary third party defendant in the case, asking the judge to stop the Commission’s determination process for the portage request until the November lawsuit over 310 permitting was decided. They also asked the judge to make a declaratory ruling that Mitchell Slough is a ditch and thus not subject to either the Natural Streambed and Land Preservation Act (310 permitting) or the Stream Access Law. They wanted the Slough to be off-limits to public recreation in any capacity. 

   All parties in the suit have agreed to put the County Commissioner’s “Portage Route” proceedings on hold until a ditch vs. stream determination is made by the Court - which is still pending.

  This particular part of the story does not end here, however. Responding to the landowners request for a declaratory ruling of whether the Slough is a ditch or natural stream, BRPA requested that the court “join” or bring the state stream access administrative authority and the trustee of public fish and wildlife, Montana Fish, Wildlife and Parks (FWP) into the case.  At issue in the case is whether the state is required to protect and defend valuable public resources, and the public’s right to use those resources. During the Bitterroot Conservation District (BCD) formal decision making process, FWP had submitted their ‘Findings of Fact’ in which they determined the Slough to be a branch of the Bitterroot River. In the many good findings, reported to Governor Martz, another point of concern was that if the BCD decided the Slough not to be a natural branch of the Bitterroot, it would set a statewide precedent for removing streams, sloughs and river branches across the state form protection under the Natural Streambed and Land Preservation Act.   

  The intervening landowners objected to the involvement of FWP. Surprisingly, FWP also objected even though agency officials have made several statements through the years that supported the idea that the Slough is a natural waterway, the agency had provided supporting ‘Findings’ in the BCD process and some officials had prepared the necessary information for the agency to challenge the District decision in court. The decision by FWP to not join the case or contest the District ruling, pitting a state agency against the local Conservation District, only came after the agency conferred with Governor Judy Martz. 

  What some believe germane to this part of the story are letters written to the Governor by Ken Siebel.  One letter written before the District ruling provides a general tenor of his beliefs, “If the ditch is opened to the public, there will be no winners. The landowners value their privacy far more than the fishery. The Mitchell goes through the yards of many residents. It would be quite easy for someone with motives other than fishing to enter our home from the ditch without being detected”. In a second letter he called the citizens Association, local sportsmen, business owners and others, non-beneficial users and local obstructionists. Other letters chastised the agencies involvement with the Slough, an agency attorney and for the lack of enforcement at the “Fish In”. Another letter requested of the Governor, “Anything you can do to expedite a decision by the Conservation District would be greatly appreciated”. Yet another letter asked, “I hope that you will use your considerable influence to see that the District’s decision be respected by FWP…”  Siebel also contends that improvements to riffles, pools and banks that he has made along the Slough (whether with a valid permit or not) should be celebrated as a restoration of a damaged environment. 

  On the heels of FWP’s involvement rejection, the Ravalli County Commission petitioned the court May 7, 2004 to “join” FWP in the case. Ravalli County Attorney George H. Corn, submitted the argument that, “It is important to note that the Montana Department of Fish, Wildlife and Parks (FWP) has a statutory duty to assist the Commissioners in this matter…,” and “…Commissioners believe that the only way to reach a full and final adjudication is for this Court to join FWP as an Involuntary Plaintiff”. No decisions have been made by the residing Judge, Ted Mizner. 

Department of Natural Resources and Conservation (DNRC) Decisions

  As previously mentioned, Ken Siebel submitted several surface water right applications as required to withdraw waters from a public, natural waterway to DNRC. His submittal was made March 19, 1999. The date of this submittal is important because the Montana legislature, with the urging of the Bitterroot Forum, a local consensus watershed group, adopted House Bill 429 to prohibit the issuance of new water permits - a temporary sub-basin closure effective March 29, 1999. This was done in response to urban sprawl, remember the Bitterroot Valley is one of the fastest growing areas in Montana and many historic irrigated ranches are being divided into smaller tracts – all requesting their own water rights. And, “To make matters worse, every new resident seems to want a fish and wildlife pond of their own which frequently complicates existing water delivery systems” (Rocky Mountain Mineral Law Foundation’s Water Law Newsletter).

  After filing for the water rights, and after the deadline for submittals had passed, Siebel requested that these applications be put on hold. He then modified the applications significantly a year and half later, basically requesting about 80 per cent of the water out of Mitchell Slough for his “ponds project”.

  The BRPA group filed an objection believing that approval of the permits that were changed after the deadline-closure took affect, violated the basin closure and that the use of the water by Siebel was not beneficial to the state. A DNRC hearings examiner ruled in favor of BRPA in March 2002 and decided Siebel should not receive the water rights. 

  Siebel countered and asked for an administrative hearing. DNRC administrators conducted an oral hearing and released a final order in July 2002 that reversed the ruling by the DNRC examiner and granted Siebel his water rights.

BRPA filed a lawsuit against the DNRC and Siebel asking for a Judicial Review and a Declaratory Judgment. BRPA claimed that the DNRC violated its own regulations governing the permitting process when it issued the permits, that the water rights are in violation of the Bitterroot Basin Closure, and most importantly, that the water rights being requested did not meet the state’s definition of a “beneficial use” of state waters. BRPA argued that the beneficial use of state waters was meant to be a benefit to the “public” and not simply a single private individual. They also argued that the issuance of these water rights would essentially privatize a portion of the Mitchell Slough fishery with no benefit to the general public. Additionally, BRPA alleges that Siebel acted in bad faith in filing for water rights on Mitchell Slough just days before the Bitterroot Basin Closure took effect. 

  District Judge Jeffery Sherlock ruled in favor of the BRPA denying Siebel any surface water right appropriations based on the violation of the basin closure and the question of “beneficial use”, although he left open the possibility of using such a water right for a “stocked pond”. What’s more, Sherlock’s ruling suggested Siebel submitted the original application only as a “straw man”. Sherlock did not like the fact that amendments of the original Siebel water right application over a year after its submittal were so substantial that it appeared they were trying to get their foot in the door before the basin closure took affect and then they wanted to came back to “fill in the details later”.  Another issue, hinted at by some that oppose the project, is that that the change in the original application for water rights may have been submitted because the size of the first request would not required a more stringent, full environmental review. Siebel increased their request on one pond project from 75 to 1, 025 acre feet of water, on another it went from 45 acre feet to 899 – all of this more than a year after the deadline. 

  Siebel then moved to get a “stay” of Judge Sherlocks ruling by arguing that he had started to build the ponds after the DNRC administrative ruling. BRPA argues that they have records indicating that Siebel began altering, excavating the area not long after he purchased the property without the appropriate permits. Sherlock has not granted the stay and the Siebels filed an appeal to the State Supreme Court with oral arguments just recently having been heard June 23. 

  At the oral arguments, testimony by legal council for the Siebels said that they had already begun appropriating, diverting water to their ponds.  The earlier Sherlock ruling had expressly determined that the Siebels were not entitled to the water use permits, the permits were no longer in effect and yet, they were diverting water illegally. 

  Again, the citizens Bitterroot River Protective Association took action. According to court documents, Michael Howell, an officer of BRPA, flew over the Siebel’s property on June 29, 2004. He observed that, and photographed, all of the water pond projects governed by the aforementioned permitting, were diverting water and filling. On June 30, the DNRC conducted a field investigation and concluded that water was being diverted to at least one project with no control structure and on at least two others the Siebels had only recently closed control gates. The Siebels’ ranch manager admitted that they had closed the control gates only the day before the DNRC visit. On July 14, again Howell took to the air and again he documented that all of the projects were diverting water (see photos on page 1 and 9). 

  Frustrated by the lack of action, enforcement by DNRC to direct Siebel to halt the diversion of Slough water, BRPA on July 20, 2004 filed for a Preliminary Injunction. The Injunction seeks to stop the illegal diversion until Siebel obtain valid permits. 

  Perhaps the best response to the entire Slough mess can be attributed to legislator,  angler, and local resident Jim Shockley, “As a lawmaker, an attorney, a sportsman and Montana resident these attempted manipulations nauseate me.” He said, “The laws and regulations protecting our water resources apply to everyone - no matter how much money you have or how well connected someone might be politically. The statutory directives Montanans have established to protect the public interest and our invaluable water cannot be ignored. We don’t want to have to file law suits, its sad that we do and its really against our good neighbor sentiments, but we feel that we must to protect the river and public access. Here, it is apparent that there is little respect for the laws or our traditional values. We need to let FWP do their job, DNRC cannot be complicit to large landowners and the Governor should stay out of it.”

  Retired Ravalli County Justice of the Peace, Ed Sperry, takes it one step further, “The privatization of a river or stream is a mistake - no man should own a stream, Mitchell Slough is a stream – and it is not for sale.”

The tragedy here is that the policies of public ownership of wildlife are increasingly under strain and that increased attempts to privatize our streams, fish and wildlife are impacting local traditions and the quality of life for the majority. Some call it a robbery of our public estate. u
